FOREST SsERME U S DEPARTMENT F AR ALTURE
(HFHE RS GF NELLI E ARAGIN LI NDOFF)

| BLA 94- 588 Deci ded March 20, 1998

Appeal froma Decision of the Alaska Sate fice, Bureau of Land
Managenent , approvi ng Native all ot nent appl i cati on AA-8005.

Afirned.

1. A aska: Native Alotnents--A aska National |nterest
Lands Gonservation Act: Native Al ot nent s--Evi dence:
General |y

Approval of a Native allotnent application is properly
affirmed where the applicant used the lands as an

i ndependent citizen during narriage to the excl usi on of
strangers outside the immediate famly prior to the

w thdrawal of lands for inclusion in the Tongass
National Forest.

APPEARANCES. Maria C Lisowski, Esq., Gfice of the General Gounsel, U S
Departnment of Agriculture, Juneau, A aska, for the US Forest Service;
Carlene Faithful, Esq., dfice of the Regional Solicitor, US Departnent
of the Interior, Anchorage, A aska, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE | RWN

The Forest Service, US Departnent of Agriculture (FS), has appeal ed
a May 4, 1994, Decision of the Alaska Sate fice, Bureau of Land
Managenent (BLMN), approving the Native allotnent application of Nellie
Aragon Li ndof f.

n June 3, 1959, the Bureau of Indian Affairs filed a Native all ot nent
application on behal f of Nellie Aragon. The application was filed pursuant
the Act of May 17, 1906, as anended, (Native Allotnent Act), 43 USC §
270-1, 270-3 (1970), and clal ned use and occupancy of approxi nately 160
acres of land along Snitsin Qove on Kruzov Island in secs. 26 and 35, T.
52 S, R 60 E, pper Rver Mridian, Alaska. In that application she
clained to be "head of a famly" and clai ned use and occupancy since "tine
imenorial." No evidence of use and occupancy acconpani ed t hat
application. The lands identified in the application were anong t he | ands
w thdrawn fromentry for addition to the Tongass National Forest on
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February 16, 1909, by Presidential Proclamation. 35 Sat. 2226-28 (1909);
see 35 Sat. 2152 (1907).

The Juneau Land Gfice rejected Nel lie Aragon's application on May 10,
1961, based on a report by the FS  The FS recommended rej ection of
Aragon's claimon the grounds she was not the head of the famly and there
was no sign of use or occupancy on the parcel, and because the application
was in error as to the exact |ocation of the allotnent.

In 1969, Nellie Aragon Lindoff signed a second application for the
sane land. She agai n checked that she was head of a famly and stated that
“"the land was used by ny famly for tine imnmenorial." The |and "was used
all the tine for fishing, hunting, snmoke house, & dry fish," she wote.

In May 1975, BLMwote Lindoff requesting further information in
support of her claam The BLMnoted she was born in 1889 and stated her
occupancy of the land i ncluded in the Tongass National Forest in 1909 had
to have been "for yourself as an independent citizen or as head of a
famly, and not as a mnor child occupying or using the | and i n conpany
wth your parents.”

Nel lie Aragon Lindoff died in August 1976. In Novenber 1977, her son,
WIliamAragon, submtted an Affidavit in support of her application. He
stated that as a young child he went to the land his nother was cl ai mng as
an allotnent to gather food and that his nother used the | and "extensively
for snoking fish, gathering edible foods, and other subsistance needs." He
stated that in the past his parents "had a cabin on this particul ar piece
of land.” Hs nother had inherited the right to use the clained | and from
her uncle and grandfather under Tlingit Indian tradition, he stated. "[My
not her was first narried at around the age of 14, which was around 1903,
and since that tine she has been an i ndependent adult in charge of her own
affairs,"” he stated. Wen she was between 18 and 19, "in or around the
year 1908, she was already narried the second tine." WIIliamAragon' s
Affidavit concludes: "[According to what | have been told, it was soon
after ny nother first married, and was consequently an adult nenber of the
community, that she actual ly began her regul ar, continuous use of the | and
at Snitsin Qve." (Qtober 10, 1977, Affidavit at 2.)

The BLM conducted a fiel d examnation on July 10, 1979, acconpani ed by
WIlliamAragon. The Qctober 1979 field report states that Aragon said he
acconpanied his nother to this area annual ly to fish and hunt. "[§igns of
Stka bl ack-tail ed deer were abundant and the Qove was alive wth mgrating
pink sal non," the report stated. "The renmains of a cabin site, resenbling
a conpost pile, was located' as well. (Report of Held Examat 2.) The
BLMfiel d examner concluded that "[a]t the age of 19 and havi ng been
narried twce, * * * Nellie Aragon Lindoff, could have been an i ndependent
adult or a head of a household prior to the Tongass National Forest
w thdrawal of February 16, 1909." The cabin renai ns provi de evi dence of
occupancy potentially exclusive of others, and the potential for hunting
and fishing is high, the examner concluded. The examner concl uded the
requi renents of 43 CF. R Subpart 2561 had been conplied wth
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and a Native allotnent certificate should be issued. The examiner's report
was concurred wth by the BLMArea and D strict Mnagers in Novenber 1979.

The BLM's May 4, 1994, Decision recited the infornation rel ated above
and st at ed:

[T]his office has determined that at the tine the cla mwas
initiated, the | ands were vacant, unappropriated and unreserved
and the applicant has satisfied the use and occupancy

requi renents of the Act of May 17, 1906, as anended. Therefore,
Native allotnent applicati on AA8805 is hereby approved as to the
| ands descri bed above.

(Decision at 3.) The FSfiled a tinely notice of appeal .

"The record does not establish that the applicant used and occupi ed
the land as an i ndependent citizen," the FS argues. (Satenent of Reasons
(SR at 4.) The statenents in WIlliamAragon's Aifidavit are not
sufficient, FS argues,

because there is no indication that her use was independent of
any use by her husband or that she, rather than her husband, was
the head of the famly. A person claimng |and to the potential
excl usion of others nust be able to lay claimto the land to the
exclusion of all others, famly nenbers and absol ute strangers,
[Lhited Sates v.] Akoot chook, Brower, [123 IBLA 6 (1992)] at 9.

Id. at 5. The FS states BLMs Deci si on shoul d be set aside and the case
renanded for a hearing at which the applicant nay attenpt to show
conpliance wth the requirenents of the Native Allotnent Act and

regul ations. Id. at 3, 5.

Inits Answer, BLMobserves that we noted i n Akoot chook, supra, at 11,
that in George v. Hudel, Case No. A86-113 dvil, (D Aaska, Apr. 30,
1987), the US DOstrict Gourt stated the Departnment’s interpretation that
"an al lotnent applicant's use and occupancy be i ndependent and excl usi ve of
imedi ate famly nenbers * * * i s unreasonabl e and i nconsistent with the
terns of the Alaska Native Allotnent Act and the Act's regul ations.” The
BLMargues that Nellie Aragon's narriage at age 14 in 1903 establ i shed her
as an independent adult, that she used the | and i ndependently before it was
w thdrawn in 1909, and that she "need not show that she used the | ands to
t he excl usi on of her husband or other nenbers of her nuclear famly."
(Answer at 9-10.)

[1] The Native Allotnent Act, as anended, 43 US C 88 270-1 through
270-3 (1970), granted the Secretary of the Interior authority to allot up
to 160 acres of vacant, unappropriated, and unreserved nonmneral land in
A aska to any Native A askan Indian, Aleut, or Eskino, 21 years old or the
head of a famly, upon satisfactory proof of substantially continuous use
and occupancy for a 5-year period. Departnental regul ations interpret the
Act as foll ows:
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The term"substantial |y continuous use and occupancy"
contenpl ates the custonary seasonal ity of use and occupancy by
the applicant of any |and used by himfor his livelihood and
wel | -being and that of his famly. Such use and occupancy nust
be substantial actual possession and use of the |and, at |east
potential ly exclusive of others, and not nerely intermttent use.

43 CF.R § 2561.0-5(a).

A Native applicant may be granted an allotnent on wthdrawn | and i f
all other requirenents have been net and the applicant commenced t he
requi red use and occupancy prior to the wthdranal. Llhited Sates v. Heirs
of Hsie Hansen Wlson, 128 I BLA 252, 254 (1994); Whited Sates v. Estate
of George D Estabrook, 94 IBLA 38, 42 (1986), and authorities cited. In
order for use and occupancy prior to a wthdranal to qualify, the applicant
nust use and occupy the | and as an i ndependent citizen acting on his or her
own behal f or as head of a famly and not as a mnor child in the conpany
of and under the supervision of one's parents. Llhited Sates v. George
Jim S., 134 IBLA 294, 296 (1995), and cases cited.

In George A Jim ., supra, we stated:

The Ostrict Gourt overrul ed the Departnent's hol ding in
Jirme A George, §., 60 IBLA 14 (1981), that qualifying use and
occupancy nust be as an i ndependent citizen, potentially
excl usive of imediate famly nenbers. * * * The applicant in
George was over 19 years old at the tine of the wthdrawal and
was considered to [be] an adult under Tlingit lawat that tineg,
which set the age of mgjority at 12. Jinme A George, §., 60
| BLA at 14-17.

134 IBLAat 297. In George, the US Dstrict Gurt rul ed that

"[€e] xcl usive of others is net by exclusivity wth regard to strangers
outside the immedi ate nuclear famly unit." See Ex. A BLM Answer,
Transcript of Mar. 26, 1987, Oal Argunents at 29. In Forest Service,
Lhited Sates Departnent of Agriculture (Heirs of Frank Kitka), 133 I BLA
219 (1995), followng George, we found the record of use and occupancy by
Frank Kitka, born in 1889, of lands reserved fromentry in 1902, was
sufficient to support BLMs finding that the requirenents of the Native
Alotnent Act were net. Inthis case, too, we find the record supports
BLMs Decision. WIliamAragon's Aifidavit that his nother was narried at
about the age of 14 in 1903 and thereafter used the |and before it was

w thdrawn in 1909 establishes her independent use of it. . Lhited Sates
v. Amnie Bennett, 92 IBLA 174, 178 (1986). 1

1/ "Vé agree that appel lant's testinony that she used the |and as a "young
girl,” (Tr. 65), could nean, based upon Tlingit standards of maturity, that
such use commenced prior to the 1909 wthdrawal ." Annie Bennett was born
in 1897 and was al nost 12 years ol d when the land she applied for was
wthdrawn in 1909. 92 IBLA at 175, n.3.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

WIlT A lrwn
Admini strative Judge

| concur:

Franklin D Arness
Admini strative Judge
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